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Welcome to Systech Insights

We are delighted to welcome you to the second edition of Systech 
Insights in which we share our expertise and opinions on a range 
of topical issues.

We received an excellent response to our first edition and so we 
have repeated the formula with articles written by staff from 
across our regions that demonstrate our breadth of experience, in 
a range of services and sectors.

This year is a special one for us as Systech International 
celebrates its 25th anniversary! We are now established as a 
leading global consultancy with an excellent track record of 
success, supporting contractors in their delivery of construction, 
energy and infrastructure projects.

Our integrated approach allows us to offer high quality, multi-
disciplinary, managed services from a single business, avoiding 
the abortive work and communication problems that often arise 
when using multi-party advisors.

Innovation is also very important to us and our services uniquely 
include visual communications and apps.

We hope you enjoy the read and we, and the contributors, would 
be delighted to receive your feedback.

Stephen and Mark

Stephen Rayment and Mark Woodward-Smith 
Group Managing Directors

Systech
I N T E R N A T I O N A L
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T 
o the lay person, the proposition 
that two wrongs make a 
right may sound inequitable. 
However, it has been the 
subject of much debate over 
recent years with conflicting 

court decisions.
It has long been established in many common 

law jurisdictions that a party cannot insist upon 
the performance of a condition where that 
party is the cause of said non-performance.

This doctrine, commonly referred to as the 
Prevention Principle, has long been applied to 
construction contracts. It can be traced back to 
the old English case of Holme v Guppy (1838). 
In this case the contractor failed to complete 
its works at a brewery within the stipulated 
time, but avoided liquidated damages for late 
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Two wrongs don’t make a right...  
Nigel Oliver 
Regional Director, 
USA

completion as part of the cause was delay by 
the employer in giving possession and delay by 
the employer’s own workmen.

A more recent influential case is that of Peak 
Construction v McKinney Foundations (1970) 
where the employer delayed the contractor and 
it was held that the employer could not require 
completion by the original contract completion 
date nor could it rely on the liquidated damages 
clause given its own complicity in the cause of 
the delay. 

It should be noted that in both these cases the 
contract did not provide any expressed provision 
for the granting of an extension of time due to the 
employer caused delays. Nevertheless, support 
to this position was also provided in 1999 in 
the Australian case, Gaymark Investments Pty 
Ltd v Walter Construction Group Ltd. It was 

In our previous edition Nigel 
Oliver asked the question “do 
two wrongs make a right?” He 
concluded with the question do 
two failures, one by the owner 
in hindering the contractor’s 
performance, and one by 
the contractor in failing to 
give notice of this event, give 
the owner an entitlement to 
recover liquidated damages 
in circumstances where it has 
clearly delayed the works?  
Here is his answer.
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Two wrongs don’t make a right...  
or do they?

an appeal from the decision of an arbitrator 
that the Prevention Principle prevented the 
employer from deducting liquidated damages, 
even though the contractor had failed to satisfy 
the notice requirements for an extension of 
time. It was held that the Prevention Principle 
presented an impediment to the employer’s 
claim for liquidated damages based on delays 
of its own making and the arbitrators finding 
was upheld.

As time has gone by, construction contracts have 
become more defined and onerous. Notice clauses 
are often now drafted as a ‘condition precedent’ 
to an entitlement to an extension of time. The 
problem is that if the contractor does not give 
notice when it is condition precedent, the employer 
may have a right to the benefit of the liquidated 
damages even though he is the cause of the delay, 

contrary to the Prevention Principle.
Such a view was expressed in another Australian 

case, that of Peninsula Balmain Pty Ltd v 
Abigroup (2002), and restated in the Scottish 
case of City Inn Ltd v Shepherd Construction Ltd 
(2003). In this case the contract was JCT 1980 in 
which an additional clause 13.8.1 was inserted 
requiring the contractor to give notice within 10 
days of the architects instruction if he considered 
it led to delay to completion. He was required not 
to carry out the instruction in that case unless he 
had given the notice. More importantly, clause 
13.8.5 stated that the contractor was not entitled 
to extension of time if he failed to comply with 
any one of the provisions in clause 13.8.1. The 
presiding judge held that:

The fact that the Contractor is laid under an 
obligation to comply with clause 13.8.1, rather than 
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merely given an option to do so, does not in my 
opinion deprive compliance with clause 13.8.1 of the 
character of a condition precedent to entitlement 
to an Extension of Time. Non-compliance with a 
condition precedent may in many situations result 
in a party to a contract losing a benefit, which 
he would otherwise have gained, or incurring a 
liability, which he would otherwise have avoided. 
The benefit lost or the liability incurred may not be 
in any way commensurate with any loss inflicted 
on the other party by the failure to comply with the 
condition. The law does not, on that account, regard 
the loss or liability as a penalty for the failure to 
comply with the condition. In my opinion, it would 
be wrong to regard the ‘liquidated damages’ to 
which the Defendants remained liable because 
they failed to comply with clause 13.8.1 and thus lost 
their entitlement to an Extension of Time, as being 
a penalty for that failure.

Perhaps the strongest statement to cast doubt 
on the Gaymark decision and the Prevention 
Principle came in the case of Mutiplex 
Construction v Honeywell Control Systems 

(2007). In this case Justice Jackson stated:
Whatever may be the law of the Northern Territory 

of Australia, I have considerable doubt that Gaymark 
represents the law of England. Contractual terms 
requiring a Contractor to give prompt notice of 
delay serve a valuable purpose; such notice enables 
matters to be investigated while they are still current. 
Furthermore, such notice sometimes gives the 
Employer the opportunity to withdraw instructions 
when the financial consequences become apparent. 
If Gaymark is good law, then a Contractor could 
disregard with impunity any provision making 
proper notice a condition precedent. At his option 
the Contractor could set time at large.

To date, the weight of opinion both from 
the courts and industry professionals in the 
UK appear to support this position. However, 
it should be noted that many international 
jurisdictions often contain broad equitably 
based powers and discretions which can provide 
relief to the contractor. Such discretions are 
consistent with the Prevention Principle concept 
recognising that there are circumstances where 
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it has become unfair and morally unacceptable 
to allow the owner to benefit from its own 
preventative acts.

Such appears to also be the case in the United 
States. As a general rule courts will enforce 
the express terms of the contract, as written. 
However, in federal cases, the courts do not 
always strictly enforce the notice provisions, 
‘where “fairness demands”’. Federal courts 
have refused to strictly enforce such provisions 
where it can be shown that the owner had actual 
or constructive notice of the facts giving rise to 
the delay or where the notice would have been 
of no use. However, it should be emphasised 
that some states follow this rule and others 
strictly enforce the notice requirements so 
the position can depend upon jurisdictional 
considerations. 

In Vanderline Electric v City of Rochester 
(1976), a contractor sued the owner for delay 
damages suffered as a result of the owner’s 
unreasonable interference. The owner argued 
that the contractor was not entitled to damages 

because it failed to comply with a contract 
notice provision which required that the owner 
be provided with written notice five days after 
the claim arose. In addition, the provision 
required that the notice included the amount of 
damages sustained. In analysing the provision, 
the court held that the owner could not use 
the provision as a defence to the contractor’s 
delay claim. The court stated that a claim for 
delay damages by the contractor would not 
have arisen but for the owner-caused delays 
and interference with the project. Therefore, 
because the contractor was not responsible 
for the delays, failure to abide by the notice 
provision would not bar the contractor’s claim 
for extension of time and delay damages.

Some industry commentators have gone 
so far as to postulate that where such notice 
clauses appear in a contract, contractors should 
avoid serving notices if delays are caused by the 
owner, as the provision of notice will have the 
effect of keeping the liquidated damages clause 
in play and reliance on the Prevention Principal 
negated. However, most professionals from all 
jurisdictions advise that until the law is settled 
in this area contractors would be wise to adhere 
to the notice provisions of the contract in order 
to avoid liability for liquidated damages.

In the longer term it is suggested that perhaps 
the parties to a contract should consider a more 
equitable view of liquidated damages for delay. 
A more equitable position could be for the 
parties to agree that liquidated damages should 
only be assessed if the prime reason for delay is 
due to the act or omissions of the contractor. A 
suggested clause may be along the lines: 

Regardless of any notice provision contained 
herein, and notwithstanding anything to the 
contrary elsewhere in the contract or at law, the 
Owner and Contractor agree that no liquidated 
damages for delay shall become due and payable by 
the Contractor to the Owner unless the Owner could 
have completed the facility and started receiving 
beneficial use of said facility but for the Contractor 
caused delay. ◉

▶ nigel.oliver@systech-int.com

Until the law is settled in this 
area contractors would be wise 
to adhere to the notice provisions 
of the contract in order to avoid 
liability for liquidated damages.

mailto: nigel.oliver@systech-int.com


Using earned 
value as 
an early 
warning of 
delay

Bob Cooper
Director

the scope of works is uncertain. I was first intro-
duced to EVA on a large infrastructure project in 
the UK where all members of the supply chain 
were expected to use it. There were numerous 
training sessions (and numerous acronyms to 
remember) but one fundamental point was 
missed and that concerned the scope of work 
which was, at the time, completely unclear. The 
design was incomplete, the programmes were 
wrong and there was no firm estimate, so there 
was no basis for EVA. The result was a reporting 
system that did not provide accurate information 
and a lot of management time was wasted acting 
on inaccurate data. 

The underlying principle is sound however, 
and where contractors do not have the resourc-
es to implement EVA ‘full on’, a simple form may 
be appropriate as an ‘early warning system’. As 
Ricardo pointed out in his article, EVA is based 
upon the amount of work that has been carried 
out at any point in time compared to the planned 
amount and is measured by the amount of value 

Earned Value Analysis (EVA) is used as a manage-
ment tool on many projects to provide early 
warning of delay and loss of productivity (see 
Ricardo Delarue’s article in edition 1 of Systech 
Insights). Historically EVA is used on larger, more 
complex projects where the benefit of the infor-
mation provided to the project management 
team tends to outweigh the cost of administer-
ing it. 

It is also dependent on a reliable source 
of baseline and progress update information 
which means that it may not be suitable where 
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In edition 1 of Insights, 
Ricardo Delarue looked at 
Earned Value Analysis. Here 
Bob Cooper considers using 
EVA as an early indicator of 
possible delays on a project.



This earned value is normally measured in 
‘man hours’ but it can also be measured from 
a pure monetary ($value) point of view using, 
with caution, the contractor’s applications for 
payment to provide an indication of delay.

Quantity surveyors are used to preparing 
cash-flow forecasts, so plotting the original 
contract price with reference to the schedule 
over the duration of the project is common prac-
tice and produces a planned ‘S’ curve (blue line 
in Graph 1). If the actual $value is taken from the 
contractor’s applications for payment and plot-
ted progressively (red line) we can run a limited 
EVA style analysis and observe whether or not the 
project is likely to be in delay and need attention. 

It’s simple, it’s not textbook EVA, but it’s quite 
effective as an early warning. Figure 1 shows a 
typical situation where a project ultimately finish-
es 10 weeks late but the initial delay of 3 weeks 

would have been immediate-
ly apparent when plotting the 
$value in weeks 4 and 5. As 
soon as the actual $value line 
deviates from the planned line 
then the project is most like-
ly ahead or behind schedule 
in terms of work completed. 
However, it is entirely possible 
that whilst the volume of work 
($value) is on target there is a 
risk that there is delay on the 
critical path. The two meth-
ods are entirely different, one 
be a ‘volume of work’ meas-
urement and the other being 
based on activity duration, 
progress and logic.  

 That observation should 
lead to an investigation into 

(EV = earned value) that has been completed 
or earned. By measuring three parameters EVA 
gives us an indication of delay and productivity. 

Most contracts nowadays have 
time limitations for giving notice 
and have negative consequences 
if the notice is late or is not 
given when the contractor ‘ought 
to have been aware’, so it is 
important to catch delay as early 
as possible.
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the cause of any delay and the relevant contract 
notices issued. Most contracts nowadays have 
time limitations for giving notice and have 
negative consequences if the notice is late or is 
not given when the contractor ‘ought to have 
been aware’, so it is important to catch delay as 
early as possible.

It is entirely possible that there is not a single 
cause of delay and at that point the use of 
more sophisticated planning software might be 
needed; but at least the delay is identified and 
notices can be put in place within the timescales 
in the contract which are often ‘condition 
precedent’ to securing an extension of time.

The beauty of this simple version of EVA as an 
early warning system for delay (not productivity 
loss) is that there is no need to rely on complex 
planning software to implement it. All contractors 
make applications for payment and these 
applications show the amount of work executed, 
normally each month. It is a relatively simple ‘QS 
task’ to maintain a spreadsheet and associated 
graph from which the planned and actual $value 
lines can be developed and included into any ▶ bob.cooper@systech-int.com

management reports. 
However, there are some potential outside 

influences that the QS needs to be aware of. 
Firstly, if the applications are front loaded or 
over-claimed the actual $value line will be 
inflated and therefore underestimate any delay. 
Secondly, if variations are introduced these 
may also affect the actual $value curve. These 
variations either have to be included in the 
planned curve or omitted from the actual curve 
to ensure the comparison is ‘apples with apples’. 

There are far more complex packages on 
the market and EVA itself, when used fully, 
can be extended to cover other variances and 
projections, but that is not the point of this 
article. This article highlights the very simple use 
of EVA, using existing QS’s data, as a tool to give 
contractors an early warning of a project starting 
to suffer delay so that protection and recovery 
measures can be considered and quickly put in 
place. ◉

mnailto: ricardo.delarue@systech-int.com
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Stephen Rayment
Group Managing 
Director

Due to the financing requirements, legal and technical complexity, 
and the timeframe durations associated with large cases, smaller 
companies have found that their access to the justice system has 
been impeded. As a result Systech Solicitors is currently considering 
alternative billing structures, such as conditional fee arrangements 
(CFAs), damage based agreements (DBAs), and hybrid DBAs. 

These billing structures provide funding for civil commercial cases, 
which can open the doorways to the justice system for clients to 
pursue their claims against the large multinationals, thereby provid-
ing our clients with the platform for a ‘David vs Goliath’ commercial 
battle for justice.

Funding international 
arbitrations:
DAVID vs GOLIATH
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that were paid or are owed to third parties, such 
as experts. 

As per Bar Council research, post the Legal Aid, 
Sentencing and Punishment of Offenders Act 
2012 (LAPSO), approximately 50% of civil litiga-
tors have reported reduced volume of CFA works, 
and a reluctance to work under CFAs due to their 
economic viability.

Lawyers are not liable for adverse costs when 
acting under a CFA.

CFAs must be in writing, and must contain specif-
ic requirements as per the applicable regulations. 

Damage-Based Agreements (DBAs) 
A DBA is an agreement between a lawyer and 
a client under which the claim will be privately 
funded by the lawyer or law firm, and the client 
agrees to pay the lawyer a percentage of the sum 
recovered if the case is won (which is capped at 
50% in commercial cases, inclusive of VAT and 
counsel’s fees). However the lawyer has no 
means of recovery if the case is lost. 

Effectively, DBAs are ‘no win, no fee’ contin-
gency fee agreements, and the agreed fees are 
contingent on the success of the case. The fee is 
a percentage of sums recovered (not awarded or 
agreed). 

Section 45 of LASPO amends section 58AA of 
the Courts and Legal Services Act 1990 to permit 
DBAs, which were previously prohibited. Since 1 
April 2013, DBAs have been permitted for conten-
tious work in England and Wales.

DBAs are only for claimants or counterclaimants 
(not defendants). 

The regulations thus far do not specify if lawyers 
are liable or not for adverse costs when acting 
under a DBA, but as with CFAs it is thought that 
they will not be liable.

It is important for lawyers to make a detailed 
attendance note at the time of entering the DBA, 
in order to be able to justify the lawyers’ reward if 
required to do so at a later stage.

Conditional Fee Agreements (CFAs)
In CFAs, lawyer’s fees only become due in specific 
and limited conditions, and generally if the case 
is unsuccessful the client will not have to pay 
their lawyer anything, unless it is agreed that the 
client will pay court costs, expert fees and similar 
expenses associated with the case.

If the case is won, the client will pay normal 
lawyer’s fees, disbursements (i.e. out of pocket 
costs, such as expert’s fees, filing fees) and the 
‘success fee’.

The ‘success fee’ to be paid to the lawyer as a 
reward is capped at 100% of the lawyer’s fees.

The court will usually order the losing side to pay 
all of the winning side’s costs and lawyer’s fees 
(excluding the ‘success fee’), and the courts will 
order the losing side to reimburse the winning 
side for any premium paid to cover the risk of 
losing the case. However, this is at the court’s 
discretion, and the winning party may be 
required to pay its own costs. 

If the opposition side in a case makes a prejudg-
ment settlement offer (i.e. a ‘Part 36 Offer’) and 
this is rejected, and a judgment is later made by 
the courts for an amount which is less than was 
offered as per the ‘Part 36 Offer’, although the 
case has been won, the winning side in court will 
be liable for some or all of the costs incurred by 
the opponent, after the ‘Part 36 Offer’ was made, 
as these costs will be deemed by the courts to 
have been unnecessary “wasted costs” which 
could have been avoided if the generous ‘Part 36 
Offer’ was accepted. 

If a client receives a judgement which provides 
less than was offered as per the ‘Part 36 Offer’, 
following an earlier rejection of a ‘Part 36 Offer’ 
against the advice of its lawyer, the client will still 
have to pay its own lawyer in full for all base fees, 
costs and success fees.

The client can take out After The Event (ATE) 
insurance prior to pursuing a case in order to 
cover against the risk of being liable for the other 
party’s legal costs. If the case fails the insurance 
company will pay any costs that are owed by the 
losing side to the winning party and any costs 



 SYSTECH INSIGHTS ▶ edition 2 11

DBAs must be in writing, and must contain specif-
ic requirements as per the applicable regulations. 

Hybrid Damage-Based Agreements 
(Hybrid DBAs)
A hybrid DBA is an agreement between a lawyer 
and a client under which the claim will be 
privately funded by the lawyer or law firm, and 
the client agrees to pay its lawyers a percentage 
of the client’s damages if the case is won (which 
is still capped at 50% in commercial cases), and 
a reduced fee if the case is lost. Effectively, hybrid 
DABs are ‘no win, reduced fee’ agreements, leav-
ing both client and lawyer sharing to some degree 
responsibility for the risk associated with legal 
costs if the outcome of the case is not positive, 
and an agreed share of the damages recovered 
if the case is won.

Hybrid DBAs are not yet permitted by law.

Third Party Funding (TPF)
Third party funding is permitted in law, however 
great care must be taken when drafting the TPF 
Agreement, to ensure that it cannot be consid-
ered to constitute maintenance or champerty 
which is not permitted in law, and which would 
result in the TPF agreement being void and 
unenforceable. 

Third party funders are potentially liable for 
adverse costs, at least up to the amount of fund-
ing contributed under the principle established 
in Arkin v Borchard Lines Ltd and others (2005) 
EWCA Civ 655 on the basis that indemnity costs 
were incurred by the defendant for the purpose 
of defending claims without merit which had 

little to no chance of being won, as was found 
in the case of Excalibur Ventures LLC v Texas 
Keystone Inc and others (2014) EWHC 3436. 

Conclusion
Lord Justice Jackson, who prepared the report, 
Review of Civil Litigation Costs, which was the 
catalyst for the recent reform efforts, recom-
mended that ‘…funding is beneficial and should 
be supported. It promotes access to justice…’

At present, DBAs have proven to be very unpop-
ular with very little take up by lawyers/funders 
due to the high risk of working without receiving 
any reward as a result of the indemnity principle. 
However, development in legislation and regu-
lation regarding these billing structures is under 
ongoing review, and the Civil Justice Council is 
strongly lobbying government to clear up the 
uncertainties in the current legislation, to permit 
hybrid DBAs, and ‘…to open up as many other 
options for funding as possible…’ as per Lord 
Justice Jackson’s recommendations.

CFAs, DBAs, and hybrid DBAs could work as billing 
structures for Systech Solicitors going forward, 
as Systech is very well placed to take a lead role 
in this area by supporting its clients on carefully 
selected cases that have a good chance of being 
successful.

Systech Solicitors expects to become involved in 
CFAs and DBAs going forward, demonstrating its 
commitment to a party’s cause by having some 
‘skin’ in the outcome. ◉

▶ stephen.rayment@systech-int.com

mailto: geoff.ansell@systech-int.com
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A 
Contract 
Manager  
Abroad

M
any Western contract 
managers have the view that 
culture has no part to play 
in contractual matters as 
the contract is the contract. 
However, it is suggested that 

a good awareness and understanding of cultural 
issues is essential to contractual success, as 

culture is often a source of 
conflict. Cultural differences 
may be considered as a nuisance 
at best and often a disaster, 
but they need to be taken as a 
positive not a negative and the 
ability to systematically and 
positively use these differences 

Cultural  
awareness  

in Asia: 2
Part Two of Eric Webb’s 

article on cultural 
awareness looks at some 
of the dynamics of Asian 

culture that a Western 
contract manager needs to 

understand to help with the 
resolution of contractual 

issues.

Good awareness and understanding 
of cultural issues is essential to 
contractual success, as culture is 
often a source of conflict.

Eric Webb
Regional Director, 
South Korea
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can often lead to successful resolution of 
contractual headaches.

Westerners need to, within reason, subscribe 
to the Asian concept that a relationship can 
be more important than the written word, 
namely a contract. “Sacrilege”, I hear you say! 
But many Korean and Japanese projects are 
successful despite paying less attention to the 
formal contract conditions than to the spirit of 
them. A binding written contract is a relative-
ly new concept in China because details can be 
worked out in the future; the Chinese adage, 
‘there is room for discussion in everything’, 
explains why the Chinese feel they should 
have the right to change the terms of a written 
contract after it has been signed. 

Many Westerners conducting business 
in Asia have problems with such ambigu-
ous ‘contracts’ but contractual flexibility to 
accord with current circumstances can result 
in mutual benefits. For example, according to 
Chinese culture, when an event goes badly, 
family and friends are supposed to understand 
one another’s difficulty and provide support. 
Indeed, many Asian professionals view West-
ern business practices as rigid on agreements, 
overbearing, lacking in humaneness, rugged-
ly individualistic, insensitive, uncultured and 
sometimes crass. 

Cultural differences can, over time, increas-
ingly create ambiguities leading to mistrust 
in a contractual relationship that results in 
ever increasing conflict and which impedes 
the development of rapport and understand-
ing between contracting parties. Also, differ-
ent cultures communicate in different ways. 
Many Westerners are not comfortable with 
silence and reserve, and prefer to openly chal-
lenge and thrash out issues during contractual 
discussions at formal meetings where taking 
time for reflection is often seen as ineffective 
management. Whereas, in Asia, many manag-
ers consider such public displays of openness 
as impulsive and at times repulsive rather than 
dynamic.

The Asian approach to signed contracts is often 
that they begin, rather than end, negotiations. 
The devil is always in the detail, and as is the way 
of life in Asia, the end result is that the negoti-
ation process will be on-going throughout the 
contract duration where the real negotiations are 
often concluded long before any official gather-
ing to shake hands on an agreement. The four 
principle parameters for any negotiation in Asia 

is location, agenda, timing and approach; and the 
optimum grouping for any negotiation is three: 
with one person to talk, one to listen and one to 
record discussions. Negotiations are something 
of a ritual at times in Asia, as mutual good faith 
resolution between the parties is always antici-
pated, as the avoidance of litigation is predom-
inant in Asia.

The Asian business style concentrates on 
avoidance of confrontation and conflict where-
as the Western style is more confrontational. 
Contract managers need to focus on a style of 
compromise and collaboration when seeking to 
resolve potential conflict situations. In times of 
conflict, the contract manager needs to under-
stand that when country and project cultures 
come into conflict, the first is likely to over-
ride values in the second. It is a general rule of 
thumb, in recent times, for Western companies 
not to impose their ways of working to avoid 
unnecessary conflict because what one culture 
may consider as unorthodox behaviour another 
may well consider normal. However, this view 
is not universal. Indeed, the Japanese take 
an opposite position by introducing Japanese 
culture to employees, suppliers, partners and 
customers wherever they may venture around 
the world.

Typically the fundamental difference 
between individuals in Asia and the West is the 
manner with which they conduct themselves 
in the business environment. The Asian way 
is more team orientated and the Western way 
is more self-important – showing how good 
you are. In the East this type of ego is consid-
ered to be a human’s worst enemy whereas in 
the West it is accredited with all the achieve-
ments of mankind, so much so that the West-
erner nurtures it whilst the Easterner fights 
against it. For example, many Asian profes-
sionals appear humble and rarely offer their 
opinions, in part to avoid confrontation but 
also to project the impression they are learn-
ing from their counterparts, which is far from 
the actual situation.

In conclusion, it is suggested that Western 
contract managers working in Asia or with 
Asian companies require not only the hard 
skills of technical competence as a given, but 
most importantly need soft skills includ-
ing situational flexibility based upon cultural 
awareness and understanding.◉

▶ eric.webb@systech-int.com

mailto:eric.webb%40systech-int.com?subject=
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IT’S ALL 
 WRITTEN 
      DOWN... 

A
rguably 2015 saw a move away 
from judicial activism with the 
courts preferring to apply strict 
rules of interpretation to com-
mercial agreements. 

First, a couple of decisions of 
the UK Supreme Court that tackle two of the 
fundamentals of contract law.

In Arnold v Britton and others (2015) UKSC 
36, we found out that the courts will from 
now on prefer ‘clear language over common 
sense’ – refusing to depart from the normal 
everyday meaning of words used even where 
the financial consequences of such application 
may result in the term being a very imprudent 
one for one of the parties. Where the words 
used are clear and unambiguous, the courts 

will now apply them even if the parties have 
made a bad bargain or did not intend the conse-
quences which flow from their use. If the words 
are ambiguous the courts will now investigate 
what the parties may have intended in a much 
more restricted way. They will look primari-
ly at the rest of the contract itself and will be 
much more constrained in what use they make 
of other non-contractual material, for example, 
the pre-contract negotiations.

It’s always interesting when the highest court 
gets to reconsider a test that it had pronounced 
on nearly 100 years beforehand and the deci-
sion in Cavendish Square Holding BV v Talal El 
Makdessi and ParkingEye Ltd v Beavis (2015) 
UKSC 67 was perhaps one of the most eagerly 
anticipated during 2015. Although the Supreme 

Stephen Twaites
Solicitor
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IT’S ALL 
 WRITTEN 
      DOWN... 

Court refused to abolish the rule of law that 
‘penalties’ are unenforceable, it will no longer 
be satisfactory merely to consider if a liquidat-
ed damages rate is a ‘genuine pre-estimate of 
loss’, but instead the sum/rate must be viewed 
in a wider commercial context and thought 
given to any legitimate commercial and/or legal 
interests that the other party might be trying 
to protect. 

Where such interests do exist then it is likely 
the courts will enforce the provisions unless 
they are ‘extravagant, exorbitant or uncon-
scionable’ – so in other words you are now 
much less likely to be able to argue your way 
out of the enforcement of a high value liqui-
dated damages clause.

Strict interpretation of the contract was also 
applied in Van Oord Ltd & Anor v Allseas UK 
Ltd (2015) EWHC 3074 (TCC) where the failure 
to serve notices under the correct provision and 
the stipulated period (a very tight five days) 
were some of the reasons that the court reject-
ed the claim.

This case is also of interest for two other 
reasons:

 Firstly, it suggests that in 
preparing their tenders 
contractors should not 
automatically assume that 
inaccuracies in the ground 
information provided 
to them will necessari-
ly entitle them to claim 
more time and money 
for ground conditions for 
which they did not allow; 
but instead an ‘experi-
enced contractor’ must 
consider and make allow-
ance for the possibility that more difficult 
conditions exist in parts of the site that 
have not been subjected to testing.

 Secondly, it is perhaps a textbook case in 
how not to present and deal with expert 
evidence, as the contractor only put forward 
expert evidence on quantum, and not on 
‘what ground conditions could reasonably 
have been foreseen’. Furthermore, during 
cross-examination, its expert admitted 

that there were ‘widespread and impor-
tant elements of the claim’ that he could 
no longer support; the court finding that 
he had allowed himself to be used as the 
claimant’s ‘mouthpiece’, hence he was not 
independent and his evidence was ‘neither 
appropriate or reliable’.

The year would not be complete without some 
cases involving adjudications and there has 
been a number of note.

First up was the conclusion of the long 
running dispute in Aspect Contracts (Asbestos) 
Ltd v Higgins Construction Plc (2015) UKSC 30 
which went all the way to the Supreme Court 
where it was held that where there has been a 
dispute that has been adjudicated upon, 1. there 
is an implied term that on ‘final determina-
tion’ the parties have the right to recover any 
overpayment arising from the Adjudicator’s 
decision, and 2. this right arises on the date 
of payment of the sums awarded by the adju-
dicator and the limitation period (of six years) 
commences on the date of payment. 

Shortly after this case came the judg-

ment in Caledonian Modular Ltd v Mar City 
Developments (2015) EWHC 1855 (TCC). 
Although this has been cited as concerning ‘Pay 
Less Notices’ the case actually turned more 
upon the validity of the contractor’s purport-
ed application, the court finding it was not 
valid as, for example, the documents in ques-
tion did not make clear on their face that they 
constituted a new application nor that they 
were submitted in the same notice cycle as the 
previous applications. This is another decision 

Parties to contracts need to 
spend more time in undertaking 
contractual due diligence and fully 
understanding what they are signing 
up to...they will have to face the 
commercial consequences of ‘bad 
bargains’ they have made. 

IT’S ALL 
 WRITTEN 
      DOWN... 
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in which the court focused on and applied the 
strict requirements of the contract.

In October came the decision in Husband and 
Brown Ltd v Mitch Developments Ltd (2015) 
EWHC 2900 in which the court found that ‘…to 
allow the Claimant to recover its costs of adju-
dication would subvert the statutory scheme 
which does not allow for such costs’. 

In this case, the costs arose in respect of an 
adjudication between the same two parties. 
This decision was a clear confirmation of the 
costs position and clears up any confusion, if 
there had been any, arising from the judgment 
in The Board of Trustees of National Museums 
& Galleries on Merseyside v AEW Architects 
& Designers Ltd & Another (2013), which had 
permitted the recovery of adjudication costs from 
a third party incurred by a responding party in 
circumstances where, but for the breaches of the 
third party, there would have been no dispute 
between the parties to the adjudication.

In January 2016, the substantive decision in 
Brown & Anor v Complete Building Solutions 
Ltd (2016) EWCA Civ 1 was published. This 
concerned the issue where one dispute is the 
same, or substantially the same, as another 
one that had previously been adjudicated. The 
matter concerned a final application, and the 
first adjudication had found the contractor’s 
payment notice was not valid and hence no 
payment was due. The contractor subsequent-
ly issued another payment notice, addressing 
the defects in the first. The court found that the 
disputes were not the same as the second one 
involved matters which had not been put to the 
first adjudicator, namely the new application, 
and this was a key test.

Harding (t/a MJ Harding Contractors) v Paice 
& Anor (2015) EWCA Civ 1231 is an important 
decision as it addressed the issue of whether the 
failure to issue a pay less notice, in respect of a 
‘final application’ prevented the right to then 
challenge the value of the works. Here the court 
found that the employer’s failure to serve a pay 
less notice had limited consequences – he had 
to pay the full amount shown on the contrac-
tor’s account but could argue about the figures 
later. The decision concerned the termination 
provisions in the JCT Intermediate form and 
there remains scope for different outcomes 
depending on the wording of the contract. 

2015 was also the year that the Court of 
Appeal got to consider whether the ‘contractual’ 
approach, or the more generous ‘tortious’ rule 
should apply in cases of concurrent liability in 
contract and tort. It held in Wellesley Partners 
LLP v Withers LLP (2015) EWCA Civ 1146 that 

it was the stricter contractual rule which should 
apply. It was not right that, in circumstances 
where the parties had (presumably) considered 
the risks involved and codified their positions 
in the contract that anything other than the 
contractual approach should apply.

So where does this leave us:
 The courts are now taking a more ‘laissez 

faire’ attitude to agreements that have been 
entered into between commercial parties.

 Where contracts have been entered into 
and the wording is clear and unambigu-
ous the courts will be slow to depart from 
the ordinary everyday meaning merely 
because, for example, the result will cause 
one party, possibly considerable, commer-
cial hardship.
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 The application of liquidated damages must 
be viewed in a wider commercial context 
and thought given to any legitimate 
commercial and/or legal interests that the 
party might be trying to protect. This will 
inevitably result in fewer parties success-
fully avoiding liquidated damages.

 However, the court may assist where 
one party is trying to unjustly obtain, or 
unjustly deprive another of, sums due to 
it. Thought will need to be given as to 
whether adjudication referrals in respect 
of final accounts will require the adjudi-
cator to value the actual work, rather than 
just allow him to find an amount was due 
arising from the lack of a notice.

 Parties to contracts will therefore need to 
spend more time in undertaking contractual 

due diligence and fully understanding what 
they are signing up to, as it is likely that 
they will have to face the commercial 
consequences of ‘bad bargains’ they have 
made. 

There is however a ‘tension’ between the judg-
ment in Van Oord, which suggests that the 
contractor may lose the right ‘forever’ to claim 
additional monies for additional works because 
it did not serve the requisite notice in time, and 
Harding which finds that an employer will not 
be prevented from questioning the ‘true’ value 
of the works even where it has failed to issue 
the required notice.

No doubt this tension will be developed or 
addressed further in future cases.◉

▶ stephen.twaites@systech-int.com

mailto: gmaxwellhartconsult@systech-int.com
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I
n the 1960s, Douglas Englebart, shared 
his vision of the future of computers 
related to the construction industry. 
He bravely pioneered a world where 
his foresight of 
“the Architect next 

begins to enter a series of 
specifications and data…
when he is finished, the 
revised scene appears on 
the screen.” could be a 
reality over 50 years later. 

In the 1980s Back to the 
Future movies, Marty McFly travelled through 
time to a future date of 21 October 2015. We 
have all travelled well beyond that date to 
the present day where the UK Construction 

BIM 
to the 
FUTURE...

Industry stands on the cusp of a new age in 
digital design known as Building Information 
Modelling (BIM). 

The UK Government’s ‘Building Infor-

mation Modelling Task Group’ definition of 
BIM is: “essentially value creating collabora-
tion through the entire life-cycle of an asset, 
underpinned by the creation, collation and 

Paschal Walsh
Commercial 
Director, UK

The UK Construction Industry 
stands on the cusp of a new age in 
digital design known as Building 
Information Modelling (BIM). 
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exchange of shared 3D models and intelligent, 
structured data attached to them.” In essence, 
BIM is viewed as a sociotechnical process with 
a supportive technological base and layers of 
social components surrounding it. 

The 2011 Government Construction Strategy 
stated that “1. the UK does not get full value 
from public sector construction; 2. the principal 
barrier to reduced costs and increased growth 
was the lack of standardisation and repetition 
in the product; and 3. procurement should 
not be considered a stand-alone process, but 
instead was part of a broader asset life cycle.”  
The Government proposed to address these 
concerns through a profound change in the 
relationship between public authorities and the 
construction industry and saw BIM as one of 

the key tools for achieving this. 
The Government’s view was that BIM offered 

the following potential benefits: 
 all team members are working from the 

same data
 alternative design proposals can be 
evaluated with comparative ease

 modelling in three dimensions could 
eliminate coordination errors and 
subsequent expensive change

 design data could be fed direct to 
manufacturing machine tools 

 improved asset management
Notwithstanding this, the Government 

recognised that the widespread adoption of 
BIM technology would be inhibited by the 
lack of compatible systems, standards and 
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protocols along with the differing require-
ments of employers, designers and contractors. 
The Government therefore sought to promote 
the implementation of BIM by introducing a 
progressive mandated use programme of fully 
collaborative BIM for all government projects, 
with ‘BIM Maturity Level 2’ required by 4 April 
2016. 

BIM Level 2 requires a collaborative managed 
3D environment held in separate digital tools 
with data attached and shared through a 
common file format. It is not necessary for 
the team to be working on a 
single shared model, howev-
er this level may utilise 4D 
(construction sequencing) 
and/or 5D (cost) information. 
BIM Level 2 does not go as 
far as to utilise 6D (facilities 
management) information. 

The BIM Level 2 stand-
ards are contained in a suite 
of nine documents, the most 
important of which, from 
a legal, contractual and insurance perspec-
tive, is the CIC BIM Protocol. The Protocol is a 
supplementary legal agreement that is incor-
porated into professional services agreements 
and construction contracts by means of an 
amendment that creates additional obligations, 
duties and rights for the employer, designer 
and contractor. 

The key principles of the application of the 
Protocol are that: 

 all parties that are responsible for the 
production of building information models 
on behalf of the employer should have the 
Protocol incorporated into their contract/
appointment 

 the same version of the Protocol and 
Appendices should be incorporated into 
each contract

 the wording of the Protocol should not be 
amended, 

 the Protocol should detail all building 
information models that are going to be 
produced by all parties contracted to the 
employer on the project 

 the Appendices have to be completed 
with project specific information for all 
projects which should be available from 
pre-appointment documentation such as 

the Employer’s Information Requirements

There are a number of issues that flow from 
the implementation of a BIM based strategy 
around collaborative working, incorporation 
into contracts, changes to JCT and NEC forms 
of contract (including two new compensa-
tion events) and specific matters that need to 
be addressed in the formation of the contract 
documentation such as; document priority, the 
scope of additional roles and obligations, the 
new and separate role of the BIM Information 

Manager, copyright and ownership, intellec-
tual property rights, electronic data exchange 
and failure, security issues, model delivera-
bles, insurance requirements and termination 
rights. 

The parties to a BIM based contract should be 
aware of the consequences of the inclusion of 
BIM specific terms and their purpose must be 
to promote certainty, reliability and efficiency. 

Innovation moves swiftly and the legal 
framework associated with an advance in tech-
nology is often more than a few steps behind. 
Consequently much work is required to bring 
contracts in line and this is not helped by UK 
case law surrounding BIM currently being 
untested. As a matter of course, BIM specific 
terms should; identify the roles and obliga-
tions of each of the parties, outline clear allo-
cation of risk and seek to avoid gaps in liability 
and minimise misunderstandings between the 
parties with the objective of reducing the like-
lihood of disputes. 

The Government has set a date of 3 Octo-
ber 2016 for all their departments to have the 
capability to electronically validate BIM infor-
mation delivered from the supply chain and 
has also pledged commitment to BIM through 
the March 2016 Budget announcement of the 

The parties to a BIM based 
contract should be aware of the 
consequences of the inclusion 
of BIM specific terms and their 
purpose must be to promote 
certainty, reliability and efficiency. 
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intention to; “develop the next digital standard 
for the construction sector - building infor-
mation modelling 3 - to save owners of built 
assets billions of pounds a year in unnecessary 
costs, and maintain the UK’s global leadership 
in digital construction”. Interestingly however, 
the Government’s previous mooted mandate 
date of 2019 does not feature within the poli-
cy. BIM Level 3 will require a new contractual 

framework rather than the current amend-
ment to existing contract documents approach 
to ensure consistency, avoid confusion and 
encourage open, collaborative working.

Internationally, a number of countries have 
begun their own BIM implementation journey 
with Spain’s National Strategy proposing a 
mandate date of 2018 and Germany’s Road and 
Rail Projects set for a mandate date of 2020. No 
other country has stipulated a mandatory use 
date as early as that set by the UK Government. 

We have recently met with insurance firms 
to discuss BIM professional indemnity cover 
and, whilst the current view is that the effect 
of BIM Level 2 will be marginal on premiums, 
the full extent of the inevitable BIM Level 3 
cover implications will require a great deal of 
refinement and consideration. 

Through our contemporary visualisation 
and site Diary App services, Systech has 
embraced innovative technological advances 
for the industry. Congruently, we are current-
ly advising our clients on BIM strategies and 
the contract and commercial impacts of imple-
menting BIM. Do not get left behind in the race 
to the future.◉

▶ paschal walsh@systech-int.com

BIM INDUSTRY STANDARDS – Level 2 Compliance  
[BSI Website]

ITEM REFERENCE DESCRIPTION

1 BS 1192:2007 Collaborative Information

2 PAS-1192-2 CAPEX Specification for 
Information Management

3 PAS-1192-3 OPEX Specification for 
Information Management

4 PAS-1192-4 COBie – Code of Practice 
(Data Deliverables)

5 PAS-1192-5 Cyber Security Strategy

6 CIC BIM Protocol Commercial and Legal

7 BS 8536 Government Soft Landings

8 Digital Plan of Work Toolkit - Level of Detail for 
Geometry and Data

9 Uniclass 2015 Toolkit – Classifications 

mailto: jeff.perry@systech-int.com


StandfirsT?

WITHOUT 
PREJUDICE

I
magine this – you find yourself en-
tangled in a commercial disagree-
ment with another party, a common 
occurrence during construction con-
tracts you might say. The disagree-
ment develops into a dispute with 

one party asserting its rights to compen-
sation through a claim or series of claims, 
the other resisting. The dispute escalates 
and those in your team at the coalface, di-
rectly managing the project, cannot find a 
route to resolution. With passing time and 
reputations invested, tensions increase, 

frustrations abound. 
As the claimant you feel aggrieved that 

you cannot get paid for what you rightful-
ly consider is due. As a respondent you are 
angry at what you perceive to be a merit-
less or over-priced claim. In both cases the 
project result is affected with revenue deficits 
and unresolved liabilities affecting outturn 
forecasts. With both sides entrenched and 
unwilling to concede you see an increasing 
likelihood that some kind of formal tribunal 
(DAB, arbitration or even litigation) will be 
the only way to resolve matters. 

Most managers know that formal dispute 
resolution is lengthy and expensive; it can 
consume resources at an alarming rate and 
outcomes are never certain. At this point then 

Richard Clegg
Director
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you might think that settlement, even at the 
cost of conceding some ground, is more attrac-
tive than the alternative. The other side is 
hopefully thinking the same and that the more 
pragmatic and cooler heads will prevail. They 
do. The parties negotiate and reach agreement, 
the legal dogs remain in their kennels and we 
all leave the post negotiation dinner congrat-
ulating ourselves on a job well done. 

Except sometimes the conclusion is not so 
satisfying. The parties meet and discuss at 
length but fail to reach agreement, negotia-
tions stall and ultimately fail, the legal dogs 
of war are let slip and off to tribunal we all go. 

At the hearings, the other side trots out all of 
the concessions you made during the negotia-
tions as evidence of your admissions of liabil-
ity. ‘Foul, unfair’ you cry, but you would only 
be correct if you’d had the foresight to protect 
those discussions by employing the Without 
Prejudice rule. 

So what is Without Prejudice? A diction-
ary definition is “without abandonment of a 
claim, privilege or right, and without implying 

an admission of liability”. The Without Preju-
dice rule is designed to encourage the parties 
to a dispute to settle matters before resort-
ing to litigation, thus averting unnecessary 
and preventable trials. It allows the parties 
to discuss disputed matters freely and with-
out fear of details those discussions being used 
against them later at trial. 

Although this protection is similar to privi-
leged information, it differs in that it applies 
to communications that are already known to 
both parties, whereas privileged information is 
known only to one party who does not want to 
disclose it to the other. 

It is a common misconception that simply 
labelling a communication or record of discus-
sion, as ‘Without Prejudice’ is enough to cloak 
that document in legal protection and prevent 
its later use at tribunal. It may be tempting for 

example to use a ‘Without Prejudice’ banner 
to air one’s frustrations with a ‘full and frank’ 
admonishment of the other party’s perfor-
mance, or lack thereof. Further, a party might 
label a correspondence ‘Without Prejudice’ just 
in case an issue later becomes the subject of 
a dispute. The mere act of such indiscrimi-
nate labelling of documents does not, of itself, 
protect the writer from legal consequences 
arising from the contents. 

Conversely, it is recommended though not 
mandatory, to label all communications ‘With-
out Prejudice’ when entering such discussions. 
Failure to do so does not disqualify a document 
from Without Prejudice protection, as it is the 
substance rather than the form of documents 
that determines whether or not they qualify.

While the requirements for maintaining 
Without Prejudice protection will vary accord-
ing to jurisdiction, the fundamental principals 
are the same in most, if not all common law 
countries.

In general, two important requirements must 
be met in order to maintain Without Prejudice 

protection. Firstly, the 
issues at large must 
be in dispute. In other 
words at least one of 
the parties reasonably 
assumes that a tribunal 
will result if no agree-
ment can be reached. 
Secondly, negotiations 
must represent a genu-
ine effort to resolve the 

dispute. Merely re-stating previously held 
‘open’ positions or using a Without Prejudice 
forum to only provide evidence of weakness in 
the other side’s case might be construed as not 
making a genuine effort to resolve and could be 
considered acting in bad faith.

In addition, Without Prejudice protection 
could be excepted under certain circumstances 
such as where any settlement is disputed or 
any impropriety during negotiations such as 
misrepresentation, fraud or other malfeasance.

So if you find yourself in a dispute that you 
might reasonably think could end up in court, 
you would be well advised to get some advice 
about how to proceed with discussions protect-
ed by the Without Prejudice rule. If you do not, 
those discussions might work against you in 
the very place you sought to avoid by having 
them in the first place. ◉
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It is a common misconception that 
simply labelling a communication 
or record of discussion, as ‘Without 
Prejudice’ is enough to cloak that 
document in legal protection and 
prevent its later use at tribunal.

▶ richard.clegg@systech-int.com

mailto: rebecca.redhead@systech-int.com
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Establishing disruption claims
To recover these costs the contractor has to 
establish whether its activities were disrupted by 
a breach of, or an event under, the contract that 
provides for compensation or recovery of loss. 
Thereafter the contractor must measure and prove 
the extent of disruption and its financial effect.

Approaches commonly used to assess 
disruption 
The task of measuring disruption is often difficult 
due to insufficient records. 
Initially, the disruption 
may have appeared trivi-
al so it was not recorded. 
Alternatively, multiple events 
may have acted cumulative-
ly to make the underlying 
cause(s) difficult to detect. 
Under such circumstanc-
es, contractors frequently 
apply an arbitrary percentage to labour cost or 
make a claim based on the difference between 
tender labour cost and actual labour cost. Both 

approaches have flaws and tend to have limited 
success in dispute forums.

A better approach is to use a commonly accept-
ed methodology for assessing disruption such as 
‘measured mile’ or ‘earned value’ (see Ricardo 
Delarue in Systech Insights: edition 1). In the UK 
the preferred approach is the ‘measured mile’ 
which compares productivity achieved on disrupt-
ed elements of work with similar works that were 
unaffected – the difference being the measure of 
disruption. Although the measured mile approach 

has yet to receive judicial approval in the English 
courts it is the approach recommended by the 
Society of Construction Law Delay and Disruption 

Practical 
considerations 
when making 
disruption 
claims

Glen Loftus
Head of Dispute 
Services, UK

Disruption can be 
caused by project events 
including excessive 
change, restricted access 
and a failure to issue 
instructions. It can impact 
both critical and non-
critical activities leading 
to increased staff costs 
and reduced productivity 
for labour and plant. 

The early identification of disruption 
allows it to be managed more 
effectively and crucially should also 
prevent claims being time-barred 
through late notification”
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Protocol and is regularly accepted by adjudicators 
in adjudication proceedings. Records are however 
key. 

Where the ‘measured mile’ cannot be used? 
In practice it can be difficult to find two like-for-like 
elements of work on a project where one is disrupted 
and the other completely unaffected. As a conse-
quence a similar project may be used to compare 
productivity but different circumstances will often 
make this inappropriate. Where comparison is not 
possible a ‘time and motion study’ may assist. Here 
the disrupted process is broken down into basic indi-
vidual activities. The standard time for each activity 
in the process is confirmed by the study and the extra 
time associated with additional or modified activi-
ties is established. Such an exercise can be effective 
but is not possible or appropriate in all cases. 

Even where assessment is virtually impossible a 
nominal sum may still be due. In Cleveland Bridge 
UK Ltd v Severfield Rowan Structures Ltd (2012) 
EWHC 3652 (TCC) the claimant’s expert was unable 
to use any of the normal approaches to evaluating 
disruption but the court found that it was inevi-
table there must have been some disruption. In 
assessing the disruption it was held that, “it would 
be wrong…to base any assessment of the proba-
ble disruption cost on [the difference between the 
planned number of shifts and the actual number – 
“the balance”] by reason of the absence of detailed 
evidence attributing a lack of production or produc-
tivity to CBUK’s breaches of contract. What the Court 
can and should do in circumstances where it is satis-
fied on a balance of probabilities that some (more 
than de minimis) disruption must have occurred as 
a result of CBUK’s breaches is to make a reasoned 
assessment albeit based on the minimum probably 
so attributable”. This is an example of the general 
principle in English law that where it is shown that 
some substantial loss has occurred, the fact that 
an assessment of the loss is difficult because of 
its nature is not justification for refusing to award 
damages or awarding a nominal sum.

Managing the process
Records often exist but lack relevance. Site supervi-
sors who are generally tasked with keeping labour 
records often receive little guidance on what infor-
mation should be recorded and in any event are 
often under pressure to get the job built. To address 
this problem contractors are increasingly trialling 
hand-held devices which can guide users as to the 
information needed, enabling it to be recorded 
instantly and relatively simply (see Systech’s Site 
Diary App and Project Record Keeping service). 
The early identification of disruption allows it to be 
managed more effectively and crucially should also 

prevent claims being time-barred through late noti-
fication which is an increasingly common problem 
faced by contractors (see NEC3 clause 61.3). 

Prospective vs retrospective approach
The NEC3 contract throws up further issues for consid-
eration. There are no separate provisions for claims 
so any disruption must be quoted in compensation 
events (CEs). CEs however are generally quoted on a 
forecast cost or prospective basis as opposed to the 
retrospective approach commonly used for assessing 
disruption. This presents a problem – whilst disrup-
tion is difficult to assess with hindsight it is almost 
impossible for the contractor or the PM to assess 
prospectively. Clause 61.6 allows the PM to state 
assumptions for CEs which can be adjusted at a later 
date but this clause is seldom used. 

Difficulties in assessing the impact of compen-
sation events on staff and labour productivity 
is leading to NEC3 contracts increasingly being 
amended to include a fee percentage for ‘site 
staff’ which is added to each compensation event 
to cover preliminaries thickening. Disruption to 
labour is not addressed in the same manner so 
when and if claimed it can prove contentious, lead-
ing to quotations being rejected and assessments 
made by the PM. Interestingly, the contractor may 
refer a PM assessment to adjudication for review 
under clause W2.3(4) by which stage a retrospec-
tive ‘measured mile’ type approach (supported by 
records) may prove successful even where disrup-
tion was not envisaged beforehand. 

Communicating your disruption claim 
effectively
A well-presented measured mile claim with support-
ing records should make the agreement of disruption 
relatively straightforward but unfortunately this 
is not always the case. Often key decision makers 
lack the time or technical skills to fully appreciate 
the interaction between the different events. As a 
consequence contractors are increasingly adopt-
ing 3D visualisation techniques to support their 
claims which allow the message to be more easily 
processed and is often seen as less confrontational. 
Used in the right context it can be highly effective 
(see the Systech Visualisation service).

Conclusion
Disruption clams can be difficult to substantiate 
but there are practical steps that can be taken 
to improve the likelihood of success. The use of 
technology can improve record-keeping and pres-
entation but early identification and appropriate 
records remain key. ◉

▶ glen.loftus@systech-int.com
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C
onstruction contracts often re-
quire the provision of security 
to protect and secure the perfor-
mance of a contractor or subcon-
tractor of its obligations under 
the contract and can include cash 

retention being withheld, bank guarantees 
and performance bonds.

In respect of bank guarantees and perfor-
mance bonds, banks and insurers are required 
to secure or underwrite the performance of a 
party’s obligations under the contract. This 
provides surety to the bond holder that the 

institution has the credit-worthiness to satisfy 
the security in the event of breach or default.

Generally, bonds can either be ‘on demand’ 
or ‘conditional’. Conditional bonds place 
an obligation on the beneficiary to provide 
evidence that the party providing the bond 
has not performed their obligations under the 
contract, and that they have suffered a loss as 
a consequence of the other party’s breach or 
default. 

This evidence would normally take the form 
of a claim made up of the facts and information 
relied upon to establish the causal link between 

Considerations 
when 
converting 
a security 
bond

Barry Green
Associate Director, 
Australia
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an event and a default or breach (cause) setting 
out the defaulting party’s culpability for the 
loss or damage (effect). The claim would tradi-
tionally set out the quantum (costs) sought by 
the party bringing the claim. 

Relevantly, Stephen J in Wood Hall Limited 
v Pipeline Authority (1979) 141 CLR 443 
observed: Once a document of this character ceas-
es to be the equivalent of a cash payment, being 
instantly and unconditionally convertible to cash, 
it necessarily loses acceptability. Only so long as it 
is ‘as good as cash’ can it fulfil its useful purpose of 
affording to those to whom it is issued the advan-
tages of cash while involving for those who procure 
its issue neither the loss of use of an equivalent 
money sum nor the interest charges which would 
be incurred if such a sum were to be borrowed for 
the purpose. Being ‘as good as cash’ in the eyes of 
those to whom it is issued is essential to its function.

On demand bonds tend to be more common 
in large international projects and often take 
the form of advance payment bonds, materi-
als off-site bonds, tender bonds and warranty 
(defects liability) bonds. On demand bonds are 
expressed to be irrevocable and unconditional 
and often described as being ‘as good as cash’.

That nature is reflected in what has become 
known as the ‘autonomy principle’ which 
means that a beneficiary is entitled to demand 
payment on the security, and the financial 
institution underwriting the bond is obliged 
to meet that demand.

This obligation is mandatory upon the finan-
cial institution regardless of whether or not the 
account party is in breach of the underlying 
contract. This allows for the cash to pass to 
the other party with any dispute between the 
parties being pursued retrospectively.

Consideration should be given to the collec-
tion of evidence that might be required in the 
event the bond call is challenged by an inter-
im interlocutory injunction. In this instance, it 
is not uncommon for beneficiaries to provide 
information to the court in respect of the 
alleged breach and the grounds upon which 
the bond call is being made. If the bond call is 
challenged, evidence may be needed to show 

that the call is not fraudulent.
The autonomy principle allows banks and 

finance institutions to meet their obligations 
in a prompt manner so as to ensure that there 
is no effect on their ‘reputation for financial 
and contractual probity’.1

The underlying concept is that in the event of 
a dispute between the parties arising, the bene-
ficiary of the bond may have recourse to the 
security whilst the dispute is being resolved. 
The parties have agreed that the financial 
burden incurred by one party whilst a dispute 
is resolved shall not lie with the beneficiary of 
the bond. 

For a bank guarantee or unconditional 
performance bond to function as a risk alloca-
tion device (as well as a security), an intended 
beneficiary will need to routinely implement 
certain safeguards rather than relying solely 
upon the autonomy principle. 

In Australia, this principle has been consid-
ered in many often cited authorities in this area 
of jurisprudence.2

On demand bonds do not require a party to 
provide proof or evidence of loss and generally 
a statement to the effect that an obligation in 
the underlying contract has been breached and 
that loss has been suffered by the beneficiary, 
without having to prove either, is sufficient to 
trigger payment.

Due to the advantage that is provided to the 
beneficiary in respect of being able to swiftly 
convert an on demand bond to cash, it is not 
uncommon for a party to seek an urgent inter-
im injunction restraining the beneficiary from 
converting the security.

Previous case law has shown that, save as 
to allegations of fraud, the courts would not 
normally grant an injunction preventing the 
beneficiary from converting the on demand 
bond on the balance of convenience. The 
balance of convenience being to leave the 
bond intact until such time as the dispute is 
resolved.

In Olex Focas Pty Ltd3, Charles JA said: 
The courts will intervene to prohibit a bank from 
paying under a performance guarantee in very 

1. Bolivinter Oil SA v Chase Manhattan Bank NA [1984] 1 Lloyds’ Rep 251, 257.

2. Wood Hall Ltd v The Pipeline Authority (1979) 141 CLR 443; Olex Focas Pty Ltd v Skoda export Co Ltd, [1997] ATPR (Digest) [46-163]; 
Reed Construction Services Pty Ltd v Kheng Seng (Australia) Pty Ltd (1999) 15 BCL 158; Bachmann Pty Ltd v BHP Power New Zealand Ltd 
[1999] 1 VR 420 and Fletcher Construction Australia Limited v Varnsdorf Pty Ltd [1998] 3 VR 812; Boral Formwork & Scaffolding Pty Ltd v 
Action Makers Ltd [2003] NSWSC 713; Vos Construction & Joinery Qld Pty Ltd v Sanctuary Properties Pty Ltd & Anor [2007] QSC 332.

3. Olex Focas Pty Ltd v Skoda export Co Ltd, (unreported, Vic Sup Ct, CA, No 7050/1996, 17 September 1996 at pp2-4)
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limited circumstances. The wholly exceptional 
case in which an injunction might be granted at 
common law is where it is proved that the bank 
knows that any demand for payment already made, 
or which may thereafter be made, will clearly be 
fraudulent; Bolivinter Oil SA v Chase Manhattan 
Bank and Ors (1984) 1 Lloyds Rep 251, at 257 per 
Donaldson MR. Otherwise the whole commercial 
purpose of such guarantees (or, for that matter, 
irrevocable letters of credit) would 
be destroyed and the internation-
al reputation of a bank issuing 
such documents would be at risk 
of serious damage when the bank 
is caught between the compet-
ing demands of the guarantor (its 
customer) and the beneficiary of 
the guarantee. The bank is in no 
way concerned with any dispute 
the guarantor may have with the beneficiary; 
Power Curber International Ltd v National Bank of 
Kuwait (1981) 3 All ER 607 per Lord Denning MR 
at 612-613, and per Griffiths LJ at 614.

In preparing to make a bond call, it is not 
uncommon for contracts to stipulate a notice 
period that must be given by the beneficiary as a 
condition precedent to the conversion of securi-
ty. Failure to adhere to notification requirements 
in accordance with express contract provisions 
could result in a party bringing court proceed-
ings seeking an injunction to restrain the other ▶ barry.green@systech-int.com

party from converting the bond. 
It is essential for contractors and subcon-

tractors to understand the importance of risk 
transfer when negotiating the terms of a bond, 
and any conditions precedent which must be 
met for a principle to be entitled to call on 
security. 

The expiry date of a bond should be considered 
in respect of the timing of a bond call and 

any benefits which may arise by renewing or 
extending the period of the bond. In addition, 
the wording of key contract clauses and bond 
wording should be carefully considered. 

The reliance upon security bonds within the 
construction industry is widespread and with 
increased financial and commercial pressures, 
challenges to bond calls will be increasingly 
prevalent.◉

It is essential to understand the importance 
of risk transfer when negotiating the terms 
of a bond, and any conditions precedent 
which must be met for a principle to be 
entitled to call on security.

mailto: david.finlayson@systech-int.com
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